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Abstract

Commentators believe that the COVID-19 pandemic reveals the inconveniences of
capitalism and that the end of “neoliberalism” could be near. In this article we show
that a capitalist ethics is capable to deal with the challenges of pandemics and comes
with important advantages such as the prevention of overreactions. We apply both
utilitarian and rights-based ethics to the case of epidemics in general and COVID-19
in particular. First a libertarian natural law ethics is used to assess the government
interventions in the Corona pandemic. We maintain that these interventions cannot
be justified from a libertarian point of view despite of the possible objections that are
discussed such as the “potential threat argument”. Moreover, the utilitarian argument
in favor of government lockdowns is evaluated. The negative effects of lockdown on
mental health, addictions, domestic violence, etc. have to be taken into account. The
utilitarian argument in favor of lockdown is far from convincing, as economic calcula-

tion is not possible.
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1 | INTRODUCTION

As a response to the COVID-19 epidemic, governments have in-
fringed upon private property rights (and human rights) to an un-
precedented degree in peace times. They have expropriated and
confiscated medical equipment and material from businesses, they
have taken control of private health companies and hospitals, they
have decreed the forced closure of private businesses, such as pri-
vate kindergartens, schools, universities, restaurants, hotels, or re-
tail stores. Governments have even ordered the closure of private
parks and gardens. Moreover, they have severely restricted the free-
dom of movement.

While the economic and social consequences of the lockdowns
are undisputed, their ethicality must still be revised. The following
questions abound in case of epidemics: Is the government justified
using force in order to shut down businesses and effectively make it

impossible for millions of people to go to work, thereby affectively

capitalism, COVID-19, epidemics, libertarianism, lockdowns, property rights ethics

preventing a large part of the capitalist system doing its work?
Moreover, is it justified to confine people, effectively depriving
many businesses from their customers and workers from the chance
of earning a living?

In the public debate, there is consensus that the state should
intervene and restrict human rights in an emergency such as the
Corona epidemic. The argument, which can be found, for instance,
in Gavin (2020), Branswell (2020), Baldwin and Taghipour (2020) or
Salt (2020), may be summarized as follows: (1) The life of human be-
ings is the greatest good and has to be protected.! (2) The capacity of
the health care systems is limited. (3) A rapid infection of the whole
population would lead to more deaths than a slower infection due
to the limited capacity of health care systems. (4) Only strict social
distancing can most effectively “flatten the curve” of infections. (5)
Therefore, the state is justified in enforcing social distancing and
restricting human rights such as freedom of movement, because it

saves human lives.
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Some commentators believe that the COVD-19 epidemic shows
the inconveniences of the market (Klingenberg, 2020; Masan, 2020;
O’Mara, 2020) and believe that the end “neoliberalism” could be
near (Delanty, 2020). The argument goes that a capitalist system
cannot deal appropriately with pandemics.

For example, Klingenberg (2020) states that “[w]e’re now seeing
the market-based models for social organization fail, catastrophi-
cally, as self-seeking behavior (from Trump down) makes this crisis
so much more dangerous than it needed to be.”

No one less than the Pope remarked in his encyclical letter
Fratelli Tutti that “[t]he fragility of world systems in the face of the
pandemic has demonstrated that not everything can be resolved by
market freedom.” (Pope Francis, 2020).

Libertarian approaches to epidemics are considered to be in-
adequate (Delanty, 2020; Koehler, 2021), as the need of a strong
powerful state is considered to be self-evident in the wake of the
COVID-19 (Oreskes, 2020; The Economist, 2020). In the same vein,
the influential philosopher Zizek (2020) regards the pandemic re-
sulting from the virus of capitalism and an opportunity to reinvent
communism. More moderately, Delanty (2020) believes that neolib-
eralism is dead, and that we may come out of the crisis with a more
humanized form of ca\pitalism.2

In this article it is analyzed if the pandemic really shows inherent
problems of the free market and capitalist ideology. Is libertarianism
unable to confront such vital questions as pandemics?

Our main contribution is to show that a capitalist ethics is capable
to deal with the challenges of pandemics and comes with important
advantages such as the prevention of overreactions. In our analysis,
we focus on two ethical approaches that are commonly defended by
libertarians in order to defend the capitalistic order, namely utilitari-
anism and natural law ethics. Utilitarian defenses of capitalism argue
capitalism leads to peace and prosperity, examples being Mill (1859),
von Mises (1998) or Friedman (1973). Natural law defenses of capital-
ism focus on property rights and self-ownership as the ethical foun-
dation of capitalism, examples being Rand (1967), Rothbard (1982) or
Machan (2002), We do not focus on alternative approaches such as
the Rawlsian view of justice or a Kantian duty approach, even though
one could make a case against general lockdowns based on these ap-
proaches, since they are not been used as frequently for a defense of
capitalism as utilitarianism or natural law ethics.

First, the article spells out the libertarian natural law theory as
most coherently exposed by Murray Rothbard in his seminal work
The Ethics of Liberty (1982), in which he develops an ethic of capi-
talism. In the following the reasoning behind libertarian natural law
ethics is presented and the four basic rules of a private property or
purely capitalistic society are portrayed. Then the libertarian rea-
soning is applied to ask: What can be said about the government
restrictions of liberties in the COVID-19 pandemic from a libertarian
point of view? Can they be justified? We then show that the even
the classical liberal John Stuart Mill comes to similar conclusions as
libertarian property rights ethics.

Finally, the utilitarian argument in favor of these measures is ex-
amined. The argument is made that the utilitarian verdict in favor of

government interventions is not clear-cut and that it does not con-

sider the problems of economic calculation.

2 | PRIVATE PROPERTY RIGHTS ETHICS

Rothbard (1982) follows the traditional medieval natural law philoso-
phers such as Sudrez (2012) and Grotius (2018). According to these
authors, natural law is objective in the sense that all human beings
can use reason to deduce these natural laws. In the same sense that
it is in the nature of an apple to fall to the ground, there are also
things that are in the nature of man. Natural law theory maintains
that through rational reasoning one can detect these things.

Libertarian natural law theory is based on the writings of
Locke (2018), Spencer (1970), Spooner (1973), and the American
Declaration of Independence (1776). A crucial point in natural law
ethics is to distinguish between natural rights and the morality or
esthetics of exercising these rights. Ethics, according to Rothbard,
is the doctrine of the legitimate use of violence: When is someone
allowed to use violence against another person? For instance, some-
one might not want to greet a neighbor on the street. According to
libertarian ethics, no one has the right to use violence to force peo-
ple to be polite and greet their neighbors, by sending them to prison
if they fail to do so. However, one could make the argument that it
is impolite not to greet. One could even make the argument that it is
immoral not to greet or spit to the ground as it amounts to an insult.
Rothbard separates the question of morality (such as politeness)
from ethics. He is concerned only with ethics, that is the question
when physical violence, or the threat thereof, is justified.

2.1 | Rothbard’s four rules of private property

Libertarian natural law ethics will now be presented briefly.
Rothbard (1982) carefully deduces four rules for his private property
natural law ethics. First, everyone is the sole owner of his or her
own body. That is the principle of self-ownership. Second, everyone
becomes the rightful owner of hitherto unowned resources that he
or she starts to use. That is the homesteading or finder keeper prin-
ciple. Third, everyone is the rightful owner of the things he produces
with his own labor and resources. That is the production principle.
Fourth, everyone is the rightful owner of the things he exchanges
voluntarily with other rightful owners, including the gifts he re-
ceives. That is the exchange principle. Liberty is alive when property
rights are not violated. One is not allowed to uninvitedly harm the
property and life of others. The four rules imply the basic human
rights to property and to life. Infringements on private property
rights are defined as crime.

Natural law ethics is universal, which means that it is indepen-
dent to time and place and applies to all human beings. In other
words, it also applies in times of emergencies such as epidemics.

Rothbard (1982) justifies his four rules the following way. For the
first rule he asks: what are the alternatives toward self-ownership?
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He finds two alternatives. The first one is that the body of person A
is the property of person B. This alternative rule violates the univer-
sality principle, since some people are the property of others. There
are slaves and masters. Different laws apply to slaves and masters;
they are not universal for all. The master can do whatever he wants
with his body and the slave’s body, while the slave cannot do what-
ever he wants with his body and the master’s body. Hence, the first
alternative does not qualify as a universal ethics. The second option
is that all human beings are the co-property of all other human be-
ings. This second alternative is not functional, because before we
could do anything with our body, we would need the permission of
everybody else (all co-owners), but these owners could not give the
permission without asking for permission to do so. And so on. The
alternative of “universal communism” implies that mankind would
die out. Therefore, the rule of self-ownership is the only viable and
universal option.

As for the justification of the second rule, Rothbard follows the
reasoning of Locke (2018). When we mix our ideas, work and nature
given resources, they become our property. We can homestead un-
owned resources and become their rightful owners. The alternatives
according to Rothbard are analogous to rule one. First, the resources
someone homesteads could become the property of another per-
son, but this would violate again the universality principle. This is so,
because some people (the masters) could homestead unowned re-
sources and use them, while others (the slaves) would have to trans-
fer the homesteaded resources to others (the masters). Second, the
homesteaded resources could become property of whole humanity.
Then we run again into the problem that we had to ask for permission
of everyone else if we wanted to use a resource. Thus, we are left
with the option that by homesteading natural given resources become
legitimate property. The justification of the third and fourth rule can
be deduced from the first two rules. By producing an owner is mixing
his property with his labor. As it is his property, he can exchange it
voluntarily against the property of someone else or give it to him. This
is (Rothbardian) libertarian natural law ethics in nutshell.®

Any violation of the four rules is a crime and the legitimate owner
has the right to defend himself against the aggression (in a propor-
tional manner). In other words, the only instance when physical vio-
lence is legitimate is to defend one’s property rights. This principle is
also known as the nonaggression principle. The initiation of violence
is inherently wrong. As Block (2003) puts it:

It shall be legal for anyone to do anything he wants,
provided only that he does not initiate (or threaten)
violence against the person or legitimately owned

property of another.*

3 | LIBERTARIAN NATURAL LAW AND
CoVvID-19

After having briefly exposed the ethical principles of libertarianism,
this framework is now applied to assess the restrictions of liberties

the Environment & Responsibility

undertaken by governments during the COVID-19 crisis with a few
exceptions such as Sweden.

To being with, are governments justified to restrict the freedom
of movement in order to slow down the infection rate?

It could be argued that most streets are government property,
and that the government has the right to restrict freedom of move-
ment on its streets in order to protect the health of its citizens.
Indeed, the public ownership of streets is a problem from a liber-
tarian perspective. Streets should be private. If streets were private,
the owners would decide who could use them and under what con-
ditions. As Rothbard puts it:

In the libertarian society...streets would all be pri-
vately owned, the entire conflict could be resolved
without violating anyone’s property rights: for then
the owners of the streets would have the right to de-
cide who shall have access to those streets, and they
could then keep out “undesirables” [in our case peo-
ple suspected of being infected with viruses] if they
so wished. (1982, p. 119)

In other words, in a libertarian or purely capitalist world private
street owners would decide which streets would remain open, to
whom, and under what conditions in an epidemic.

Yet, we live in a world where the majority of streets are pub-
lic. However, even with public streets Rothbard’s verdict is clear.
Discussing the case of a McDonald’s restaurant opening and res-
idents protesting the gathering of its customers on the streets,
Rothbard writes:

as taxpayers and citizens, these “undesirables” [the
customers] surely have the “right” to walk on the
streets, and of course they could gather on the spot, if
they so desired, without the attraction of McDonald’s.
(1982, p. 119)

In Rothbard'’s view, citizens and taxpayers have the right to use
public streets. Governments are not justified in restricting movement
on their streets, because in fact the street is not even the just property
of the state. The state has no right to determine who can use public
streets and who cannot. A confinement or curfew are violations of pri-
vate property rights and cannot be justified.

In a libertarian world with private streets and private businesses,
the owners impose the rules. In the same way, that private street
owners could enforce safety standards, license plates, mandatory
seat belts, alcohol limits, or speed limits for care, they could enforce
mandatory face masks or distancing for pedestrians. In the case of
an epidemic, business owners may close their property completely
to the public. Or they could invite people conditionally to their prop-
erty. For instance, they could limit the number of people who can
access it. They could require tests before entering the property or
declare that entering is at their own risk. They could also impose
certain conditions, such as an age restriction or the required wearing
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of masks and gloves. This decision would be based on the personal
moral deliberations of the business owner.

Let us discuss the other restrictions that have been implemented
in the wake of the COVID-19 epidemic, such as the required closing of
bars, hotels, and other businesses. The politicians' argument in favor
of the closures is the following: out of solidarity with the rest of the
population, especially with the elderly, people should help bring the
rate of infection down, because otherwise many people will die due
to the limited capacities of the public health systems and the lack of
provision for such an epidemic. People staying at home, confined to
their houses, would save lives. They would thereby help others. And
as people cannot be expected to help others and stay at home volun-
tarily, the state has the right to enforce a confinement that saves lives.

Now, the essential ethical question is the following: is anyone
allowed to use violence in order to ensure that people will help their
fellow men? Can the use of coercion to make people help others be
justified?®

Rothbard’s answer to this question in The Ethics of Liberty is

unequivocal:

it is impermissible to interpret the term “right to life,” to
give one an enforceable claim to the action of someone
else to sustain that life. In our terminology, such a claim
would be an impermissible violation of the other per-
son’s right of self-ownership. (1982, p. 99)

Note that for Rothbard and libertarians in general, the concept of
“rights” is purely negative. For instance, there is no right to a reason-
able standard of living. Rights protect the radius of a person’s action
that no one else can interfere with using aggressive violence. Property
rights demarcate the area in which an individual can act freely.

Rothbard continues:

No man can therefore have a “right” to compel some-
one to do a positive act, for in that case the compul-
sion violates the right of person or property of the
individual being coerced.... As a corollary, this means
that, in the free society, no man may be saddled with
the legal obligation to do anything for another, since
that would invade the former’s rights; the only legal
obligation one man has to another is to respect the
other man’s rights. (1982, p. 99)

Rothbard gives two examples to argue that no one may use vio-
lence to make someone help another person. First, he discusses an
example provided by von Hayek (1960, p. 136). In this example there
exists a “monopolist” owner of water in an oasis. Rothbard (1982, p.
221) points out that the owner has the right not to sell the water to cus-
tomers. The owner is within his rights in reserving the water for himself
and cannot be forced to help thirsty people by selling the water.

Rothbard provides a second example for his claim that no one
can be forced to help others. This example is about an epidemic and,
therefore, is worth quoting in full:

Suppose that there is only one physician in a commu-
nity, and an epidemic breaks out; only he can save the
lives of numerous fellow-citizens—an action surely
crucial to their existence. Is he “coercing” them if (a)
he refuses to do anything, or leave town; or (b) if he
charges a very high price for his curative services?
Certainly not. There is, for one thing, nothing wrong
with a man charging the value of his services to his
customers, i.e., what they are willing to pay. He fur-
ther has every right to refuse to do anything. While
he may perhaps be criticized morally or aesthetically,
as a self-owner of his own body he has every right to
refuse to cure or to do so at a high price; to say that
he is being “coercive” is furthermore to imply that it
is proper and not coercive for his customers or their
agents to force the physician to treat them: in short, to
justify his enslavement. But surely enslavement, com-
pulsory labor, must be considered “coercive” in any
sensible meaning of the term. (1982, p. 222)

If the physician cannot be forced to help during an epidemic, then
a fortiori a normal citizen cannot be forced to help either. It is certainly
possible that one could help others in these times by staying home, by
closing businesses, or by donating medical equipment. Yet forcing peo-
ple to stay at home, closing their businesses, and expropriating medical
equipment are violations of property rights.

The owner of a business has the right to open it. The workers
have a right to go to their jobs. The owner of a garden has the right to
use it and the pedestrian has the right to walk on the street. They are
only responsible for their own actions and their own property and
not for the existence of the coronavirus or potentially overwhelmed
public hospitals.®

Of course, it is a different case if someone knows that he is in-
fected and opens his business with the intention of infecting and
doing harm to the customers. This would be criminal behavior and
defensive violence, such as closing down the business by the threat
of force, would be justified. But how does one know that the open-
ing of the business is really an act of aggression on part of an in-
fected owner?

Rothbard (1982, p. 78) points out, that the burden of proof is
on the people using violence. No one is justified in using violence
just because he perceives some risk of a potential threat. The threat
must be proven in court. The threat of aggression must be “palpable,
immediate, and direct.” It does not suffice to say that | feel threat-
ened by people walking on the street because they might infect me.
Someone can always perceive risk and a potential threat. Similarly,
| might state that | feel threatened by cars driving on the street be-
cause they might hit me. However, that does not give me the right
to use violence and stop others driving their cars. First, | would
have to prove that they intentionally want to do harm with it (for
instance, they are plotting a terrorist attack with a truck). Or | would
have to prove that another person is negligent, for instance, driv-
ing drunk. Applied to our case, | would have to prove that someone
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intentionally wants to infect others or that someone is infected and
does not hold sufficient distance from others. Appealing to a possi-
ble risk of infection alone is not sufficient. Indeed, allowing violence
in case of perceive risk gives leeway to a war of all against all. As
Rothbard puts it:

Once one can use force against someone because of
his “risky” activities, the sky is the limit, and there is
virtually no limit to aggression against the rights of
others. Once permit someone’s “fear” of the “risky”
activities of others to lead to coercive action, then
any tyranny becomes justified ... (Rothbard, 1982, pp.
238-239).

In this context, the legal principal of in dubio pro reo is vital.” One
only knows if someone is a criminal when he is convicted. Until people
are convicted, they must enjoy all the rights of innocents, such as being
allowed to leave their houses or open their stores. As Rothbard (1982,

p. 82) reminds us, “they are innocent until proven guilty.”

3.1 | COVID-19 and preemptive violence

Kluger (2020) and Gander (2020) maintain that it is unethical to
leave one’s house during the corona epidemic. Their argument is that
by leaving one’s house one could contribute to the transmission of
a deadly virus. There are also libertarians such as Olson (2020) or
Shapiro (2020), and, more hesitatingly Huemer (2020) who, follow-
ing a right-based ethics, make the case for confinement. According
to these pro-capitalistic authors, people can be confined during a
pandemic such as the present one, because they are (potential) ag-
gressors. Anyone could unknowingly carry the virus and transmit it,
and therefore poses a potential threat to the health of others.

The argument of preemptive violence as a justification for lock-
downs is strong and seems to be compatible with libertarian natu-
ral rights ethics. However, preemptive violence cannot be justified
against someone who is just a potential aggressor. One must prove
beyond any reasonable doubt that someone is infected and wants
to infect others or behaves negligent. It is unethical to use defensive
violence without having proven an imminent attack.

In this context, Rothbard (1982, p. 82) argues that a policeman
can use coercion against a suspected criminal on his own risk. If
the suspect finally is found to be innocent, the policeman must be
treated as a criminal. On the contrary, the policeman can only be ex-
onerated if the suspect finally is proved to be a criminal. One compli-
cating issue is that a policeman may not have the time to know if the
threat is real. Let us take the example of a policeman who uses vi-
olence against someone who threatens him with a dummy weapon.
The policeman does not know that it is a dummy weapon and could
be exonerated later.® Similarly, the government may not know if peo-
ple are infected, in which ways a virus spreads and how dangerous
it really is. Therefore, one might argue that governments can use
coercion confining people and could be exonerated as it does not

the Environment & Responsibility

have enough knowledge about the danger of the virus. Indeed, this
argument that regards lockdowns as protection of property rights in
times of extreme uncertainty about the real threat is well thought.

However, there are several problems with the dummy gun anal-
ogy. First, there is no one actively threatening in the case of an epi-
demic asis the case of the dummy gun. Second, in both cases a means
is required that is proportional to the end sought (Rothbard, 1982, p.
80). Confining someone may not be justified as other less invasive
means such as social distancing are available. Third, while in the case
of the dummy gun, a reasonable man would regard it as an imminent
threat, the case of a potential virus is different. The probability of
being infected with a new, deadly virus that can infect other people
through the air via long distances is low, especially in the outside.
Fourth, there is not much time to think in the case of the gun dummy
threat, while in the virus case, there is time to reason and think. And
as long there is no strict evidence that there is an imminent threat vi-
olence cannot be initiated. Again, the burden of proof is on the per-
son using defensive violence. In other words, if someone does not
know beyond reasonable doubt, that the other person has a virus
that spreads easily through air over long distances and is very dan-
gerous, violence is not permitted. Non-knowledge or ignorance does
not excuse violence. If the policeman decides to intervene, it is on his
own risk. If the suspect is innocent, the policeman is punishable for
the violation of property rights. Fifth, the dummy gun holder may
actually apply the analogy in his favor. The gun holder may argue
that he just wanted to confine the policeman as he thought that the
policeman could be infected with a deadly virus.” As the policeman
was a potential threat, the dummy gun holder was justified in threat-
ening him. There is no limit to violence of all against all once one
allows for it without having to prove that there was the imminent
threat of an attack.

Naturally, one must distinguish intentional attacks from neg-
ligence. Hoppe (2004) has criticized Rothbard for only focusing
on causality and not on fault that is intentionality and negligence.
Hoppe (2004, pp. 89-90) argues that beside intentionality and neg-
ligence there exists also faultless causation:

[Flaultless causation, which remains free of punish-
ment, exists also. Life involves an inescapable element
of risk. It is incumbent on each individual to learn how
to live with such risk and to insure himself against it.
However, this implies admitting that the narrow cau-
sality criterion is inadequate. What needs to be added
to Rothbard’s criterion would seem to be this: No one is
liable for “accidents” involving his person and property.
Instead, the risk of accidents and the insurance against
them must be assumed individually (by each person
and property owner for himself). People can be held
liable only for their actions, whether intentional or neg-

ligent (but not for accidents involving them).

In other words, one has to distinguish between negligent be-
havior and accidents. It seems reasonable not to allow negligent
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behavior when it endangers the private property of others, such as
other street users on a public street. For example, a drunk driver
who is not in control of his car and does not keep a prudent dis-
tance could be considered to be acting negligently, and it seems to
be justified to pull this driver over. Applying this reasoning to the
corona epidemic, someone who is infected with the virus and does
not keep far enough away from others or sneezes in the street
without covering could be asked to take precautions or be sent
back to his property. What is clearly unjust and disproportionate is
to prohibit everyone from driving because of the mere possibility
of negligent driving, or to quarantine everyone because there is a
risk of infection.

For a crime to exist from a libertarian perspective there must be
proven fault. If person A infects person B unintentionally and un-
knowingly with a cold, a flu or COVID-19, this must be considered
to be an accident. Person A cannot be held liable. Again, the case
is different if person A intentionally infects person B, for instance,
by secretly spitting in his tea cup. Similarly, A would be liable if he
acts negligently sneezing person B in her face without covering his
mouth.

To make the point more pronounced let us apply this reason-
ing to the following example: imagine someone aiming a deadly
arrow at a tree on his property. The assumption is that if he misses
his target, the arrow will fly into his neighbor’s property, possibly
hurting innocent people. Is shooting the arrow negligent behavior
that should be stopped? Depending on the exact circumstances,
so it seems. However, it does not justify quarantining the gen-
eral population. First of all, not everyone owns a bow and arrow.
Similarly, today not everyone has the virus and can “shoot” it at
others. Second, not everyone who owns a “bow and arrow” (is
infected) “shoots” (spreads germs) negligently in the direction of
their neighbors.

If confining everyone because they could become infected,
and in addition could act negligently, is justified in the case of the
epidemic, one can make an analogous argument in the case of the
bow and arrow: anyone could in principle purchase a bow and arrow
and could in principle shoot arrows negligently. Hence, anyone is a
potential “arrow threat” and everyone must be locked up in their
homes. Or, alternatively, the sale of bows and arrows must be pro-
hibited. However, this clearly violates private property rights. The
violators of private property rights, far from occupying the moral
high ground, must be considered criminals.

If one allows the use of violence against innocent people be-
cause they are a potential risk or threat to others, then there will be
virtually no limit to the coercion that can be justified. For instance,
in World War Il the US government interned Japanese people and
US citizens of Japanese ancestry in concentration camps, because
these citizens were assumed to be a threat (McMaken, 2015). They
were expected to commit acts of sabotage killing innocent people.
Possibly these acts of sabotage would encourage others to copy
these acts, leading exponentially to more and more acts of sabotage
and the loss of the war with millions of deaths in the US. Even if
one grants that there was a higher risk that US citizens of Japanese

ancestry would commit such acts, this does not justify the intern-
ment of innocent people. One must prove that someone is planning
to commit an act of sabotage. The proof must be presented for each
individual. Responsibility is individual, never collective.'® If one al-
lows violence based on collective guilt, there is no limit to violence.

Why not, as a preemptive measure, lock up ethnic groups that
have had a higher probability of committing crimes in the past than
other groups? When one allows violence against someone who is
considered a threat based on statistics, the sky is the limit. And what
about other infectious diseases? If infecting others with the coro-
navirus is an aggressive act, what about infecting others with the
flu or a mild cold. A mild cold can develop into a severe problem for
someone with a weak immune system. These are just differences of
degree. If one of these instances is an aggression and immoral, the
others are, too. What is a fair punishment for someone who spreads
a cold? Shall the whole population be quarantined every winter be-
cause thousands die from the flu?

Why not confine the whole population all the time? It saves
lives (or could save at least some lives in the short run). There al-
ways exists a risk that someone will catch a new, unknown virus,
let us say COVID-21, and will infect others, becoming an “aggres-
sor.” Following this reasoning, anyone is a potential threat to anyone
else—just by being alive and in contact with others, because he may
spread bacteria and viruses.

Human beings live in nature and with things that they do not
control completely. Unfortunately, accidents occur. Life is risky. Let
us suppose that a driver’s tire was punctured on the highway, lead-
ing to an accident that hurt others. The person was a careful driver
whose car had recently passed inspection. What happened was not
due to the driver’s negligence, but an accident. It certainly does not
justify prohibiting all driving. Is the transmission of a cold, flu, or the
coronavirus not often more akin to an accident than a criminal act?*
If one cannot prohibit driving because of the possibility of accidents,
one cannot quarantine people because they could accidently spread
a cold or flu.

Let us take another scenario from driving. What if someone
tries to cross a highway on foot or in a wheelchair and is hit? Is the
solution to oblige everyone to drive five miles per hour on highways
from then on because there exists the possibility that someone in
a wheelchair might try to cross and could get hurt? It makes more
sense to create a crossing for those who are in danger of being hit,
or for them to find safer paths to their destinations. In the case of
the corona epidemic, older people with preexisting illnesses can take
precautionary measures and isolate themselves if they want to. All
these examples show that once one allows aggression against inno-
cent people, such as a lockdown or general quarantine, one is on a
slippery slope (Hayek, 2008).

3.2 | John Stuart Mill on contagious diseases

The more moderate classical liberal Mill (1984 [1871]) arrives at simi-
lar conclusion as the radical libertarian Murray Rothbard.*? During a
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parliament hearing in 1871 he gave recommendations for contagious
diseases. During the hearing Mill opposes the Contagious Disease
Act, which allowed policemen to test women suspected to be pros-
titutes on contagious diseases and confine them in the case they
refused to be examined.

Based on his reasoning, one would believe that Mill would also
oppose testing and restricting the liberty of people during the corona
crisis on the mere possibility that they could be infected. Indeed, Mill
states that all judicial rights should hold also in the case of women
suspected to be infectious. He even argues that if a woman was vol-
untarily examined and found to carry the disease, the government
should not detain her against her will, because it is not the task of
the government to provide security in a preventive way: “I do not
think it is part of the business of Government to provide securities
beforehand.” (Mill, 1984 [1871], p. 353).

If one applies Mill’s classical liberal reasoning to the corona crisis,
one could defend that government should take care of those that
get ill but not restrict liberties beforehand. In Mill's view, someone
that acts negligently and infects other (the husband that infects
his wife after seeing a prostitute) should be liable for the damage
and pay a high penalty. Yet, one cannot make someone liable be-
forehand. Mill also believes that if no extirpation of the disease is
possible, restrictions of liberty cannot be justified. In other words, if
“zero-covid” does not guarantee success, restrictions are unjustified.
Furthermore, Mill points out that people do not get infected if they
do not expose themselves to the diseases. Similarly, one could argue
that in the corona crisis it is possible for the vulnerable to isolate
themselves. Whoever wants to take the risk and expose himself or
herself to others is free to do so.

In sum, it is interesting that applying the reasoning by classical
liberal John Stuart Mill to corona one comes to a similar conclusion
applying Rothbardian property rights ethics. Both have in common
the principle in dubio pro libertate: one cannot restrict liberties with-

out proving that a harm has been done or will be done.

4 | THE UTILITARIAN ARGUMENT
FOR GOVERNMENT RESTRICTIONS IN A
PANDEMIC

Let us now address the utilitarian argument in favor of govern-
ment restrictions of liberty in an epidemic. Classical utilitarianism
attempts to maximize the collective interest. No personal interest
is greater than the interest of the greatest number (Singer, 2011).
Utilitarianism argues that all the consequences of actions, both di-
rect and indirect, short and long term have to be taken into account
in decision-making. Utilitarians aim to maximize what is good for all,
defined as the net surplus of what is good for all over what is bad for
all. The maximization of the good for all is the only moral principle
that is decisions that maximize utility are moral. The idea of utili-
tarian approaches to the corona crisis is to find “a balance between
controlling the pandemic, managing the economic consequences
and social costs” (Delanty, 2020, p. 3).

the Environment & Responsibility

Indeed, proponents of state intervention in the time of the co-
rona pandemic argue that central planning through confinement or
other forms of coercion would save lives (Baldwin & Taghipour, 2020;
Branswell, 2020; Gavin, 2020; WEF, 2020). The benefits of lock-
downs in form of lives saved are annotated on the plus side in their
utilitarian considerations. Communities and individuals helping each
other in times of distress leading to closer social ties or the subsidies
received by governments may be considered additional annotations
on the plus side. The argument of the salvation of lives through lock-
downs cannot be easily dismissed as it refers to the most important
human value. Yet, these utilitarian considerations face important dif-
ficulties as Savulescu et al. (2020, p. 630) point out:

The fundamental difficulty facing all of us during this
pandemic is that we cannot know for certain which
action will be best overall. We do not know what a
utilitarian “archangel” would choose: it would require
a detailed understanding of the science and facts, the
nature of well-being and an exhaustive understanding

of the consequences of our choices.

The utilitarian knowledge problem is related to the problem of
economic calculation. The infringements of private property involve
(subjective) costs that cannot be calculated and compared to the bene-
fits in a non-arbitrary way. This is the kernel of von Mises (1920) argu-
ment about the impossibility of economic calculation without market
prices.13

The costs of the COVID-19 government lockdowns are mani-
fold and unforeseeable. For instance, being confined to one’s own
four walls, with the corresponding lack of physical exercise, will lead
to increased cardiovascular disease, high blood pressure, diabetes,
strokes, cancer, and thromboses, among other things shortening life
expectancy (Booth et al., 2007; Lee et al., 2012). Due to lockdowns
operations and treatments are postponed, and diseases detected
later (Bruno & Rose, 2020; Sikora, 2020). Vaccinations programs
are disrupted putting the lives of millions at risk (Hoffman, 2020).
Maternal and child mortality will rise possibly causing more than
one million deaths in low and middle income countries (Fore, 2020;
Roberton et al., 2020).

Moreover, the psychological burden of being locked up is im-
mense. Mousa and Samara (2022) point to the negative impact that
the COVID-19 crisis exerts on the mental health of academics and
how meaningful work can mitigate mental health disorders by im-
proving capabilities and maintaining a sense of relatedness. The
psychological strain of lockdowns can cause divorces and break up
families (Rosner, 2020); traumatization and depression are created
(Brooks et al., 2020; Salari et al., 2020; Wu et al., 2020). Domestic
violence and child abuse are expected to surge (Usher et al., 2020).

While some people may die due to these infringements of private
property; others may be saved. Gorvett (2020) argues that more
people will die due to lockdowns than from COVID-19. But one does
not know for sure. Independent from and more fundamental than
the question of the net effect on lives of lockdowns is the following
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problem: How can one compare the costs of the shortened lives due
to the lockdowns with the benefits of savings lives of elderly per-
sons? One cannot scientifically compare subjective costs and ben-
efits that affect different persons. Lives, as well as diseases, are res
extra commercium, they are not traded for money (von Mises, 1998).
Consequently, they do not have a market price that would allow for
a comparison.

Moreover, the economic havoc created by the lockdown mea-
sures is potentially devastating. It can be argued that there would
have been an economic crisis anyway due to the distortions created
by monetary policy.** The epidemic is only the trigger of the eco-
nomic crisis. Nevertheless, the crisis is made harsher by the gov-
ernment infringements on private property rights. If people are not
allowed to produce, because they cannot leave their homes or open
their businesses, production falls.

Business owners who see their lifetime achievement destroyed
by the political reaction to the virus could suffer heart attacks, fall
into depression, commit suicide (Hawton & Haw, 2013), or become
alcoholics. Feelings of shame and failure may affect mental health
and increase the risk of depression and suicide (Klofsten et al., 2021).
Moreover, the negative psychological consequences of business
failure and switching from self-employment to unemployment are
substantial (Nikolova et al., 2021). Especially, small businesses that
positively affect productivity and reduce unemployment (Robbins
et al., 2000) are negatively affected by lockdowns.

Furthermore, the standard of living will fall as economic activ-
ity is suffocated by the confinement. There will be less goods and
services available to maintain, let alone improve, quality of life, be-
cause these goods and services will simply not be produced. And
if the economy of the Western world collapses, the West will buy
less goods and services from poor countries. The living standard will
therefore also fall in the third world, where it may mean the differ-
ence between life and death for many (Fore, 2020). In general, pov-
erty means reduced longevity. Rich people tend to live longer and
healthier than poor people (Zaninotto et al., 2020).

We must also consider the possibility of a mass hysteria in an ep-
idemic (Bagus et al., 2021) and an overreaction of politicians toward
the threat of an epidemic; including an instrumentalization by politi-
cians posing a threat for democracy (Agamben, 2020). Once fear and
anxiety take over and are exploited by politicians for their own per-
sonal objectives, the chance of an overreaction and highly invasive
interventions increases which cause the aforementioned economic
and health havoc without necessity. It is, precisely, private property
rights ethically supported that put a limit to such an overreaction. It
is a capitalistic system that defends private property rights that in-
hibits such overreactions. Therefore, in contrary to the critiques that
maintain that capitalism is unable to deal with a pandemic, capitalism
prevents overreaction and the corresponding damage and harm.

But there are even more adverse long-term effects of lockdowns.
Governments all over the world are advancing on the road to serfdom
(Hayek, 2008), controlling their populations and increasing their power
relative to the private sector via increased public spending and new
regulations. “Centralized management” during the COVID-19 crisis

led to an erosion of basic rights. In many countries, basic democratic
rights have been curtailed and freedoms have been interfered with.
Mandatory virus vaccination and restrictions on demonstrations are
interferences which would have been unthinkable in Western democ-
racies just a few years ago. There is a danger that the restrictions of
freedom rights will remain in place in the long term and democracy is
being restricted on the pretext of the urgency of a crisis. The restric-
tions of democracy and liberties during the COVID-19 crisis could be
used as a blueprint for other crises that are perceived as urgent, for
example to combat so-called climate change.

According to the “ratchet effect,” defined by Higgs (1987), gov-
ernment power usually increases in crisis times. However, when the
crisis recedes, government power is not reduced to its initial position.
Thus, the long-term victim of the government intrusion may be lib-
erty. More socialist regimes may be instituted. And in these regimes
life expectancy is shorter. For instance, the capitalist West Germans
had a life expectancy that was about three years longer than that
of their socialist East German counterparts (Vogt & Vaupel, 2015).

Itis, of course, true that government coercion may increase the life
expectancy of some people in the short run. Enforcing confinement
in an epidemic is only one example. There are other possibilities. The
government may prohibit smoking, or subsidize fruits, vegetables, or
sports classes. It may use tax revenue to improve the medical treat-
ments of the population, thereby increasing life expectancy.

Yet, how much artificially increasing of public health is enough?
For instance, how much of GDP should be spent on healthcare? Five
percent, 10%, 50%, or 90% of GDP? Certainly spending more might
increase life expectancy. But how can the government officials know
the correct percentage?

Similarly, how much of GDP shall be sacrificed in an epidemic by
more or less drastic and long confinement measures? Shall 5%, 10%,
50%, or 90% of productive activities stop in order to slow down the
propagation of the virus? There is no non-arbitrary way for a cen-
tral planner to decide these matters. All government measures come
with costs that cannot be quantified.

Economic calculation in monetary terms is impossible for a
government in an epidemic. Instead of calculating in money, the
government could calculate with other variables, of course. The gov-
ernment could try to calculate, for instance, in terms of life expec-
tancy, but the result is not clear-cut at all and would leave aside all
other variables, such as costs of psychological diseases or the ben-
efits of enjoying liberty. Moreover, weighing longer life expectancy
of some people against the shorter life expectancy of other people
would imply that the utility of months to live would be the same
for everybody. One month of life for a suffering and ill person may
have a different subjective utility than a month of a healthy and free
person. In any case, interpersonal utility comparisons are not scien-
tific (Rothbard, 1956). Therefore, all attempts of a government to
rationally plan and optimize the outcome of an epidemic with inter-
ventions into the liberty of its citizens are arbitrary. The alternative
to the arbitrary central planning of government in an epidemic is the
libertarian alternative, consisting in the voluntary decisions of pri-
vate property owners.
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5 | CONCLUSION

This article has analyzed lockdowns from both a property rights
perspective as well as a utilitarian perspective and is limited to
these approaches. These perspectives have been traditionally
used to justify capitalism and the market economy. Naturally,
there are many other ethics theories on which one could assess the
ethicality of lockdowns such as Kantian virtue ethics, Aristotelian
ethics, the ethics of care, Rawlsian justice, or hedonism. These
ethical theories are not closely related to the defense of capital-
ism and may come to different conclusions based on strong argu-
ments. The purpose of our article drawing on Rothbard and J. St.
Mill was not to dismiss these arguments. Rather our purpose is
limited to show that a capitalist property rights ethics is capable to
deal with the challenges of pandemics and comes with important
advantages such as the prevention of overreactions. The primary
purpose of the paper is to refute the argument that the capital-
ist system cannot deal appropriately with pandemics. Not only
can the ethics of capitalism profitably be employed to pandemics,
but it also avoids undesirable effects of government overreaction
that we have experienced during the COVID-19 crisis. We may
assume that governments had not much time for consideration
and did act in line with their best knowledge and with good in-
tent. Nevertheless, government infringements of private property
rights in the COVID-19 pandemic cannot be justified from a liber-
tarian natural law perspective. They must be considered as viola-
tions of universal human rights. Defenders of capitalism argue that
a decentralized response to the emergency would be more effec-
tive. Every individual, workers and business owners have to decide
which risks he would like to take and how far he is willing to reduce
social interactions and well-being. Liberty implies responsibility.
At the same time, in a capitalistic market system, entrepreneurial
action considers human ends through the anticipation of profits.
Unleashing entrepreneurial creativity and genius on every level is
more effective than central government planning. The utilitarian
argument in favor of government planning fails because economic
calculation is not possible. Costs and benefits are immeasurable
and subjective. Hence, any decision to bear the costs of the lock-
downs remains arbitrary. Governments cannot scientifically bal-
ance of costs and benefits of lockdowns. The alternative to state
central planning is the libertarian or capitalist approach that give
individuals and businesses owners the liberty necessary to deal

with an emergency.
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ENDNOTES

! The centrality of human dignity is typical for Kantian approaches and
has been defended in regard to lockdowns by the philosopher Jiirgen
Habermas (Schwering, 2020) who stated: “the efforts of the state to
save every single human life must have absolute priority over a utili-
tarian offsetting of the undesirable economic costs.”

N

Itis true, as one referee points out that contemporary capitalism is far
away from the libertarian ideal and the two should not be conflated.
Indeed, many libertarians consider contemporary societies closer
to socialism than capitalism. For our purpose it is important that it
is the capitalistic parts in our societies that are criticized for being
insufficient to deal with the challenges of the corona crisis. Above
mentioned commentators argue that one cannot have full liberty in
a pandemic. From their argument it follows that they would regard a
libertarian society as even more inadequate to deal with challenges
of the corona crisis than contemporary societies which are not fully
capitalist.

w

For a somewhat different justification of libertarian ethics see
Hoppe’s (1988) argumentation ethics or Nozick (2013).

4 For an application of the nonaggression principle to controversial
cases see Block (1976), Block et al. (2000), Block (2013) or Bagus and
de la Horra (2021).

w

If people believe that they help themselves by helping others, no co-
ercion would be needed.

o

Business owners are responsible for the harm they exert on the prop-
erty of others such as noise or pollution considering the history of
property rights (Rothbard, 1990). If business owners want to open
their business in a pandemic, they could put a sign on their property
that they are not liable for harm caused by infectious diseases on
their property and that customers enter on their own risk.

On the burden of proof see also Rothbard (1990) who states that
conjectures, plausibility or a statistical correlation is not enough to
establish proof. The plaintiff must proof strict causality meaning that
the defendant caused the violation of the private property rights of
the plaintiff beyond any doubts. Mere probability is not enough.

~

| owe this challenging example to Mateusz Machaj.

o

A lockdown implies the threat of physical violence against those
that do not comply. During the corona crisis we saw many instances
where the threat of physical violence was carried out, such when po-
licemen chased down and overpowered runners during the lockdown
in Spain in 2020.

There are other opinions on responsibility, such as the one of Hannah
Arendt who introduced the concept of universal responsibility--in
opposite to guilt. Arendt (1994) argued that “in one form or another
all men must assume responsibility for all crimes committed and that
all nations share the onus of evil committed by all others.” (p. 131).
See also Arendt (2003). The libertarian position, however, is that an
individual can only be held responsible for his own voluntary actions
and not for crimes committed by other individuals.

10

11 Block (2020, p. 217) seems to suggest that any spread of illness is a

rights violation.
12 On Mill’s moderate liberalism see Raico (2012).

3 On the impossibility of economic calculation in socialism see also von
Hayek (1935), Huerta de Soto (2010) and Kavaliou (2018).
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1 The distortions created by expansionary monetary policy are
part and parcel of the Austrian theory of the business cycle. See
Hayek (1931), von Mises (1998), Bagus (2007), Bagus (2015), Huerta
de Soto (2012).
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